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Purpose 

This Fact Sheet sets out the legislative provisions that apply to rental accommodation in Victoria. 

All residential buildings must comply with the relevant building regulations at the time of construction, regardless of whether the building is owner-occupied or leased. 

Over time, a building’s condition will degrade. This is why it is important that buildings are adequately maintained. Maintenance of a building is the responsibility of the building owner. 

If there is concern that a particular building does not offer an acceptable standard of accommodation for people, the relevant local council should be advised. Council officers can inspect a property to determine if it is safe to live in. 

What are the current standards for rental accommodation? 

The following sections outline the minimum requirements under the main pieces of legislation relating to rental accommodation. The information in this fact sheet is not exhaustive, but provides a guide to legislative provisions. 
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Tenancy Provisions 
     (enforced by Consumer Affairs Victoria) 

The Residential Tenancies Act 1997 (RTA) sets out the rights and duties of both tenants and landlords or agents. 

Premises must be in reasonably clean condition 

Landlords must ensure that on the day the tenant is to begin occupying the rental premises that they are vacant and in reasonably clean condition (s65). 

If the premises are not reasonably clean, the tenant does not have to pay rent until the premises are ready for occupation. 

The tenant must keep the premises clean during their occupation (s63). 

Statement of rights and duties 

Landlords must provide a copy of the Statement of Rights and Duties, as published by Consumer Affairs Victoria, no later than the day the tenant starts to occupy the rental premises (s66). 

A breach of this duty is subject to a penalty of up to 5 penalty units. 

Contact information 

Landlords must give written notice of their full name, an address for the service of documents and an emergency phone number to be used in the case of urgent repairs (s66). 

If an agent is acting on behalf of the landlord, the contact details of the agent must be provided, as well as a written statement stating if the agent can authorise urgent repairs and the amount the agent can authorise (s66). 

A breach of this duty is subject to a penalty of up to 5 penalty units. 

Quiet enjoyment 

Landlords must not unreasonably restrict or interfere with a tenant’s use of the rental premises during the tenancy period (s67). 

Landlord to maintain premises 

A landlord must ensure that the rented premises are maintained in good repair. This includes any communal areas that the landlord owns or controls (s68). This requirement does not apply if the damage to property is caused by the tenant. 

Replacement water using appliances 

If a landlord has provided a water using appliance that cannot be repaired, they must ensure that appliance is replaced with an appliance of at least an A rating (s69). 

Locks 

A landlord must provide locks to secure all external doors and windows of rental premise (s70). 

If a landlord or their agent fails to comply with the above obligations, tenants can issue a Breach of Duty notice (s208). If this Breach of Duty notice is not complied with, the tenant can seek compensation or a compliance order at the Victorian Civil and Administrative Tribunal (VCAT) (s209). 

Urgent repairs 

A tenant is permitted to arrange for an urgent repair to be carried out if they have taken reasonable steps to contact the landlord or agent and the tenant has been unable to get the landlord to undertake the repairs (s72). 

· If the tenant undertakes the repairs, they must give notice to the landlord within 14 days. The landlord is liable for reimbursing the tenant for the repairs (up to the value of $1000). 
If the tenant cannot meet the cost of repairs, or the cost of repairs exceeds $1000, the tenant can apply to VCAT for an urgent hearing. 

The tenant can also apply to VCAT if a landlord refuses to pay the cost of urgent repairs (s73). 

Under the RTA, “urgent repairs” means: 

· A burst water service

· A blocked or broken lavatory service 

· A serious roof leak 

· A gas leak 

· A dangerous electrical fault 

· Flooding or serious flood damage 

· Serious storm or fire damage 

· A failure or breakdown of any owner supplied essential service or appliance provided for hot water, water, cooking, heating or laundering 

· A failure or breakdown of the gas, electricity or water supply

· An appliance, fitting or fixture provided by the rooming house owner that uses or supplies water and that is malfunctioning in a way that results or will result in a substantial amount of water being wasted 

· Any fault or damage that makes the rooming house unsafe or insecure 

A serious fault in a lift or staircase

Non-urgent repairs 

If a tenant has given notice to request non-urgent repairs, it is expected that the landlord undertake such repairs within 14 days. If the repair does not occur in this time, the tenant can seek an investigation by the Director of Consumer Affairs to determine if failure to undertake the repair is a breach of the duty to maintain the rented premise in good repair (s74). The Director must provide the tenant with a written report regarding his or her investigation. 

If the tenant believes that satisfactory arrangements have not been made to carry out the repairs, they may seek a hearing at VCAT within 60 days of receiving the Director’s report (s75). 

The tenant can also apply to VCAT for an order authorising the payment of rent into the Rent Special Account (s77). 

Entry to rented premise 

Unless, the tenant otherwise agrees, landlords and agents must give at least 24 hours notice before entering a rented premise that is legally occupied (s85). 

The landlord or their agent must enter the rented premise in a reasonable manner and must not stay in the premise longer than is necessary to achieve the purpose of the entry without the tenant’s permission (s87). If damage occurs during entry into the rented premise by the landlord or their agent, the tenant can apply to VCAT to seek compensation (s90). 

Failure to abide by these conditions of entry can be subject to a penalty of up to 5 penalty units. 

	What is the Victorian Civil and Administrative Tribunal? 
The Victorian Civil and Administrative Tribunal (VCAT) provides Victorians with access to a civil justice system which is accessible and cost effective. 
The process begins when one party to a dispute files an application with VCAT. To help settle a dispute, a mediation, directions hearing or compulsory conference may take place depending on the case. However, many cases proceed to a hearing, which give parties the opportunity to call or give evidence, ask questions of witnesses and make submissions. At the end of the hearing, a member of VCAT either gives a decision on-the-spot, or writes a decision after the hearing and delivers the decision as soon as possible. 
The people involved in a dispute agree to resolve their differences without the need for intervention by VCAT before a decision is handed down. 
Decisions of VCAT can be appealed to the Supreme Court of Victoria, but only on questions of law. 

	What is a penalty unit? 
Penalty units are used in Victoria’s Acts and Regulations to describe the amount of a fine. The value of penalty units is set out in the Monetary Units Act 2004. The value of a penalty unit is indexed annually in line with inflation. 
One penalty unit is equal to $116.82 in the 2009 - 10 financial year. To establish the value of the fine, multiply the number of penalty units by the value of each penalty unit at the time that the fine is to apply. Therefore a fine of “three penalty units” issued today would incur a penalty of $350.50 (rounded to the closest 10 cents).


2. Building Standards 

    (enforced by local council) 

Minimum standards for buildings exist to protect all building users, including the public. In Victoria they are set out in the Building Act 1993 (BA), the Building Regulations 2006 (BR) and the Building Code of Australia (BCA). 

In general these standards apply to new building work. However, the BR requires building owners to install fire safety systems
 in all buildings, including existing buildings. These include the installation of smoke alarms, and, in certain circumstances, sprinklers in shared accommodation buildings. The regulations also require that all pools and spas are fenced, regardless of age. 

Both the BR and the BCA are considered the minimum community expectation in relation to the construction of buildings. Owners of buildings where the age of the building is significant, should 

consider a review of their building and whether upgrading the building to the later safety standards would be appropriate as community expectations change over time. 

Standards applicable to buildings vary depending on their classification under the BCA and the time at which the building was originally constructed. This fact sheet covers building classes 1 Ð 4, as dwellings made available for rent are most likely to fall into these building classes. The relevant local council can assist in understanding what building class applies. 

	BCA Building Class definitions

	Building Class
	Type of building

	Class 1
	Class 1 Class 1a -a single dwelling being a detached house; terrace house, town house or villa unit; 

Class 1b -a boarding house, guest house, or rooming house with a total area of all floors not exceeding 300 m2 and with not more than 12 residents.

	Class 2
	A building containing 2 or more sole-occupancy units each being a separate dwelling - eg: flats/apartments.

	Class 3
	A building used for long term or transient living for a number of unrelated persons, including among others –

· a boarding-house, rooming house*, backpackers etc. 
· a residential part of a hotel or motel

	Class 4
	A dwelling that is the only dwelling in a building of another class (class 5 - 9) ie: a flat in a commercial building.


* with a floor area exceeding 300m2 with more than 12 residents. 

Fire safety 

Self contained smoke alarms must be installed in all residential dwellings - houses or apartments. 

Fire safety provisions vary depending on the individual building. Fire fighting equipment and other essential safety measures must be provided and maintained in accordance with any occupancy permit or determination issued by a building surveyor. A building notice or building order issued by a Municipal Building Surveyor (MBS) may also require maintenance to be undertaken. The Chief Fire Officer of the fire brigade (the MFB or the CFA) may also audit buildings to ensure certain fire safety requirements are met. 

Pools and spas 

The BR requires that all pool and spas be fenced and provided with self closing and self-latching gates or doors. To prevent the gate being opened by a child, the gate or door must be fitted with a latch located at least 1.5 meters above the ground. The fence shall be a minimum of 1200mm high with balustrade spacing of not more than 100mm. The area around the fence must be kept clear for 1200mm and no furniture or fixture provided within 1200mm that would facilitate climbing. 

These regulations apply regardless of the age of the building. 

Health and Amenity 

New buildings and existing building that are undergoing major renovations, must be constructed to meet the BCA prescribed minimum structural standards and standards for safety and amenity including for damp and weatherproofing, ceiling heights, natural light and ventilation and for facilities. 

Sole-occupancy units such as houses or flats must be provided with facilities including: 

·  a kitchen sink and facilities for the preparation and cooking of food

·  a bath or shower 

·  a toilet and washbasin 

·  laundry facilities (or access to them)

Owners of buildings where the age of the building is significant should consider a review of their building and whether upgrading the building to the current safety standards would be appropriate. 

Regardless of the age of a building, the Municipal Building Surveyor can inspect a building and, if they assess that there is an unacceptable risk to life, safety, health or amenity, can take enforcement action. 

The Building Act 1993 empowers local councils to take enforcement action in relation to buildings to ensure compliance with these standards. This includes the power to make a building notice or order against a building that is unfit for occupation or is a danger to health, safety or life, regardless of time of construction. 

Penalties apply for breaches of building standards. These range from on the spot fines, fixed fines between 5 and 50 penalty units for specified breaches, prosecutions, and building closure orders. 

Enforcement can be carried out by an MBS or the Chief Officer of the fire brigade (CFA or MFB). An MBS also has the power to prosecute an owner for failure to comply with the BA. 

3. Fair Trading Provisions 
     (enforced by Consumer Affairs Victoria) 
The Fair Trading Act 1987 (FTA) is the main legislation that protects consumers in Victoria. It sets out the rights and duties of both tenants and landlords or agents in their relationship as consumer (tenant) and trader/supplier (landlord/agent). 

A residential tenancy agreement is a consumer contract, and so is bound by this Act. The FTA has sections which deal with misleading and deceptive conduct, whether a product such as a rented home is fit for purpose, bait advertising, and unfair terms. 

There are serious penalties for breaching the FTA. 

Misleading and deceptive conduct 

A landlord is not permitted to mislead a prospective tenant about the quality, suitability, or details of the accommodation. This applies to advertising and providing information to consumers before they enter into the lease. 

False or misleading representation may include statements about the quality, location or amenities of any accommodation that is offered, regardless of whether the misrepresentation is deliberate or accidental. 

For example, if accommodation is advertised as ‘five minutes to the station’ when in fact it is a 20 minute drive, then such a statement could be regarded as false and misleading (s11). 

The FTA also requires any person offering services not to falsely represent that services are of a particular standard, quality, value or grade or have a particular previous use (s12(b)). 

Any statement or representation, written or verbal, about accommodation must be accurate and current. It may also be illegal to omit disclosing relevant information. For example, advertising a three bedroom house that has two bedrooms with an additional sofa bed in the lounge room is omitting relevant information. 

Similarly, any condition, limitation, qualification, or restriction upon any offer must be clearly stated by the landlord and communicated to the prospective tenant before entering into the lease. 

Bait Advertising 

A property cannot be advertised at an amount that is unrealistically lower or higher price than which the property would be let. For example, to advertise a house at $300 a week, where the landlord has no intention of letting the rented premise at that price, and then offering a prospective tenant the house at $350 a week is bait advertising. 

Under the FTA (s17), bait advertising is punishable by a fine of 600 penalty units for individuals or 1200 penalty units for bodies corporate. 

Unfair Terms 

A term in a consumer contract is regarded as unfair if it causes a significant imbalance in the rights and obligations arising under the contract to the detriment of the consumer (tenant) (FTA s32(W)). If a term in a tenancy agreement is assessed as unfair, it will result in that term being void. A prescribed unfair term in a standard form tenancy agreement is automatically void. 

The tenancy agreement continues to bind the parties, but only to the extent that the tenancy agreement is capable of existing without the unfair term or the prescribed unfair term. 

· If a landlord/agent continues to use, or attempts to enforce, a prescribed unfair term in a standard form contract, they face a penalty of $1,000 for each contract for individuals or $2,000 penalty for each contract for bodies corporate. 

Plain and Intelligible Language 

The FTA requires the use of plain and intelligible language (s163). Other than terms required by law, a tenancy agreement breaches this section if the language used could mislead an ordinary person, even though it might be clear to a legally-trained person. In practice, leases must be intelligible to ordinary tenants without the need for the tenant to seek legal advice. 

Breaches of this provision can incur a fine of up to 60 penalty units for individuals or 120 penalty units for bodies corporate. 

Fitness for purpose 

The FTA requires that any property let for residential purpose must be fit for that purpose. This means that by offering a property for rent, the landlord warrants that the property complies with all the legal requirements that allow a place to be let (for example the Residential Tenancies Act 1997 and building codes and so forth). 

This also applies to any good or services provided as part of the accommodation. For example, where a stove is provided, the stove must be in proper working order. 

Failure to ensure a good or service is fit for its intended purpose may be subject to a penalty of up to 60 penalty units for individuals or 120 penalty units for bodies corporate (s32M). 

Landlord’s repair obligations 

When tenancy begins, the signed tenancy agreement assumes that the premises are fit for human habitation. 

The FTA makes it illegal to ‘supply goods or services which do not comply with safety standards’ (s33). This is a minimum standard that applies throughout the life of the tenancy. The landlord has a duty to ensure that the structure and exterior (including wiring, drains, pipes, and gutters) of the rental property are in reasonable repair, and that appliances or facilities such as air-conditioners, sinks, baths, and lavatories are in proper working order. The landlord is also responsible for the safety of gas and electrical appliances that are supplied with the tenancy, and the fire safety of any fixtures and furnishings that go with the tenancy. These duties apply from the moment the tenancy begins. 

4. Equal Opportunity Provisions 
    (enforced by the Equal Opportunity and Human Rights Commission) 

The provision of accommodation, including short term letting, is also bound by the Equal Opportunity Act 1995 (EOA). The EOA contains provisions against unlawful discrimination on the basis of 17 attributes including age, race, sex, disability, religious belief, parental status, marital status, and physical features. 

Of particular significance to leases are the following provisions: 

	· discrimination in offering to provide accommodation (s49)

· discrimination in providing accommodation (s50) 
· prohibition on requesting discriminatory information (s100)

· offence of discriminatory advertising (s195).


The EOA requires landlords to treat tenants, and prospective tenants, fairly and equally and does not allow a landlord to change the terms and conditions upon which accommodation is offered or limit access on the basis of attributes such as age, sex, disability, or race. 

To avoid breaking anti-discrimination laws, any advertisement for accommodation must not imply that preference will be given to consumers on the basis of attributes such as age, sex, or race. The EOA makes it unlawful to limit access to accommodation or vary the terms and conditions associated with the rental in a discriminatory way (s50). 

A landlord is able to choose who they will accept as a tenant provided that in exercising this right they are not discriminating on the basis of age, sex, or race. 

Please note that each local council area may have their own by-laws that may pertain to residential accommodation that are in addition to the information in this Fact Sheet. 

Want to know more? 
For queries relating to the Residential Tenancies Act 1997 or Fair Trading Act 1987, please contact Consumer Affairs Victoria on telephone 1300 55 81 81. 

For queries relating to the Building Act 1993, building regulations or the Building Code of Australia, please refer to the Building Commission's website at www.buildingcommission.com.au. 

For queries relating to the Equal Opportunity Act 1995, please contact the Equal Opportunity and Human Rights Commission on telephone 9281 7100. 

For queries relating to the Victorian Civil and Administrative Tribunal, please contact the tribunal on telephone 9628 9800 or 1800 133 055 (country callers only). 
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� These fire safety systems are defined as Essential safety measures and are items of equipment, form of construction, or safety strategy required to ensure the safety of persons using the building.





