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Reporting Authority - report or consent
Application

Applies to all 2013 Capital Development Guidelines- Series 7 – Fire Risk Management (Guidelines).

Summary

The Building Act 1993 (the Act) requires the report or consent of a prescribed reporting authority for certain matters. For the purposes of the Guidelines, the prescribed reporting authority is the chief officer of the relevant fire brigade, as defined in the Act. The procedures for obtaining report or consent are being misapplied and/or not undertaken correctly by industry in some circumstances. This practice note is intended to provide certainty and consistency for the Industry.

Definitions

As defines by the Act:
Building Code of Australia means the Building Code of Australia comprising— 

(a) Volume One of the National Construction Code Series including any variations or additions in the Appendix Victoria set out in the Appendices to that Volume; and 

(b) Volume Two of the National Construction Code Series including any Victoria additions set out in Appendix A of that Volume;

The Building Regulations then define the Building Code of Australia as:

(a) BCA means the Building Code of Australia; and

(b) BCA Volume One means Volume One of the National Construction Code Series including any variations or additions in the Appendix Victoria set out in the Appendices to that Volume; and

(c) BCA Volume Two means Volume Two of the National Construction Code Series including any Victoria additions set out in Appendix A of that Volume;

Alternative Solution as defined in the Building Code of Australia:

Alternative Solution means a Building Solution which complies with the Performance Requirements other than by reason of satisfying the Deemed-to-Satisfy Provisions.

Background

The Act describes the process as a report or consent whilst the Regulations describe report and consent or just report. Industry processes have evolved so that a single report and consent is now usually applied for.  The application for a report, or for consent, is also often requested by the owner (or their agent) to be made by the relevant building surveyor which is considered inappropriate and in conflict with section 79 of the Act.

The relevant building surveyor has a pre-eminent role in the building permit system (which includes enforcement) and must therefore maintain an appropriate professional distance to ensure the system's integrity.
Analysis for report or consent

The definition in the Act clearly states that ‘reporting authority’ means a body or person that is required to report on or consent to an application for a permit. For Act amendments since 2000, the term report and consent has also been used and the Regulations further confuse the issue by only using the term:
· ‘report and consent’ or just ‘report’ (for example Regulation 311 requires an electricity supply authority to only report on whether an electrical substation is required in a building).
There are two possible interpretations; firstly that a reporting authority must report on an application and then decide if a consent is acceptable, or secondly that either a report or consent is required and that a report instigates a different process and outcome, to that of consent. 

For the first interpretation, Regulation 311, section 24 and all of Schedule 2 of the Act, contradict this view (refer extracts below) and appear to highlight that a report is different to a consent. Furthermore, if a report is an application that was not consented to, then what is the purpose of this report?
The most compelling point against this view is Clause 5(3) (b) of Schedule 2 of the Act which states: ‘The relevant building surveyor need not obtain a report or consent from a reporting authority if the applicant supplies the relevant building surveyor with a copy of the report made in the last 12 months, or of the consent.’.
A report therefore can be gained and used within a 12 month period prior to the application for a building permit; however, ‘consent’ lasts until the relevant regulation is revoked or amended. The relevant legislation is repeated below.

Section 24 of the Act; Refusal of building permit

(1) Subject to section 24A and Division 4, the relevant building surveyor must not issue a building permit unless he or she is satisfied that—

(b)
any consent of a reporting authority required under this Act or the regulations or under any other Act or regulations is obtained or deemed to have been obtained in accordance with Schedule 2; 

Clause 6 of Schedule 2; What if a reporting authority (other than a council or council officer) fails to supply a report or consent?

(1) Despite anything to the contrary in the regulations or any other Act or regulations, the relevant building surveyor may proceed to decide an application without a report being obtained if a copy of the report is not supplied by the reporting authority (other than a council or an officer of a council) within the prescribed time.

(2) A reporting authority (other than a council or an officer of a council) is deemed to have consented to a permit if the authority has not within the prescribed time informed the relevant building surveyor or the applicant of—

(a) its consent to the application; or

(b) refusal of consent and the reasons for that refusal.

(3) An applicant for a permit may appeal to the Building Appeals Board against a failure of a reporting authority which is a council or an officer of a council to inform the relevant building surveyor or the applicant within the prescribed time of—

(c) its consent to the application; or

(d) its refusal of consent and the reasons for that refusal.

Regulation 311; Report concerning need for electricity sub-stations

(1) If an application is made for a building permit for the construction of a building, the relevant building surveyor may require a report from the relevant electricity supply authority as to whether an electricity sub-station is necessary on the allotment and, if so, the size and location of the sub-station.

Regulation 1003; Reporting authorities for occupancy permit

(1) The ‘report’ and ‘consent’ of the chief officer must be obtained with respect to an application for an occupancy permit—

(a) if he or she was a reporting authority in respect of the application for the building permit which required the issue of the occupancy permit; or

(b) in relation to the transmission signal of alarms required, under these Regulations or any previous corresponding regulations, to be connected to a fire station or other approved monitoring service.

The above highlights, that a ‘report’ is different to a ‘consent’. Regulation 1003(1)(b) is a report as it requires that a building owner who must connect the alarm signal to a fire station, must obtain the report of the fire brigade as part of the application for an occupancy permit. This is more appropriately a report as the owner is only doing what the regulations require and there is no discretionary power to be exercised by the fire brigade. If the alarm signal complies with the Building Code of Australia Volume One, the fire brigade would have no authority to refuse connection, only report to the rbs that it is, or is not, connected.

The department supports the view that a report relates to a matter of information or notification that a reporting authority must provide to an application and for which no other party will have the information (i.e., whether an electrical sub-station is required and its size and location, or whether an alarm signal is connected). A report can also change over time as the reporting authorities’ needs or circumstances dictate, so therefore is limited to 12 months prior to the application for the building permit.

A consent relates to a matter requiring specific approval and/or the exercising of a discretionary power against a specific regulation (example Part 4 of the Building Regulations 2006). Again this is consistent with Section 24 of the Act which prohibits issue of a building permit without a consent, but allows the issue of a permit if a report has not been issued within the prescribed time (refer to  Regulation 311). It is that no similar provision to Section 24 applies to an application for an occupancy permit and therefore it is likely that only reports would be required at the completion of a building. 

Looking from a practical perspective, it is difficult to imagine a matter that would require consent when a building is completely finished, however matters requiring a report would be logical (that is a report could be the sign-off for a consent granted at building permit application stage, or for some other matters that an applicant was required to do, but do not require an authority to exercise a decision-making or discretionary power).
Process for obtaining a report or obtaining consent

Where a Regulation 309 consent referral is required, an ‘Alternative Solution’ for the relevant performance requirements must first be included in the Fire Engineering Brief and analysed in the Fire Engineering Report; as the only mandatory requirements within the Building Code of Australia Volume One are the performance requirements and Regulation 309 consent referrals need only be made if the relevant Building Code of Australia Volume One Deemed-to-Satisfy Provisions have not been met.

An ‘Alternative Solution’ is a building design, of all or part of a building that must demonstrate compliance with the relevant performance requirements of the Building Code of Australia Volume One and Guidelines, as applicable. In other words, the documentation for the proposed Alternative Solutions must contain sufficient evidence to demonstrate that the identified performance criteria of all relevant performance requirements of the Building Code of Australia Volume One and Guidelines will be met.

Where there are variations from the ‘Deemed-to-Satisfy’ provisions of the Building Code of Australia and there is a recognised calculation methodology for assessing a fire engineering solution (Alternative Solution), then expert judgment as a methodology for the assessment is not appropriate or acceptable. It can be used as a supplementary component that improves the outcome, but not where it replaces a recognised calculation methodology.

Clause A05 of the Building Code of Australia Volume One requires an ‘Alternative Solution’ if the ‘Deemed-to-Satisfy’ Provisions are not met and Regulation 113(g) relates to when: ‘the chief officer is satisfied that a satisfactory degree of fire safety is achieved by that ‘Alternative Solution’. It is also required by the Guidelines, as part of the Regulation 309 consent referral to the relevant fire brigade, that a ‘Statement of Compliance Design’ by the design Fire Safety Engineer and ‘Statement of Compliance – Alternative Solution’ by the relevant building surveyor must be provided as part of the submission to the reporting authority.

Schedule 2 of the Act requires the owner to make the application for reporting authority consent (Clause 5 of Schedule 2 of the Act), or for the relevant building surveyor to forward a copy of the application for the building permit to the reporting authority (Clause 4(2) of Schedule 2). Regulation 309 consent application cannot be made by the relevant building surveyor, or their office or any other organisation or person that has a direct or indirect pecuniary interest in the relevant building surveyor or the organisation for which the relevant building surveyor is part of, but the relevant building surveyor can refer the entire application for a building permit to the reporting authority.

The relevant building surveyor cannot apply for, propose, lobby, suggest or encourage the reporting authority’s consent as the relevant building surveyor has a decision-making role on procedural matters and potential disputes between the owner and any reporting authority (Clause 7 of Schedule 2 and Section 138 of the Act). If the reporting authority refuses consent, the relevant building surveyor must also refuse the application for a building permit within 15 days (Item 5 in column 1 of Schedule 3 of the Building Regulations and Section 19 of the Act). If the owner disagrees with the reporting authority’s decision, the owner would then need to lodge an appeal to the Building Appeals Board either against the reporting authority, or against the decision of the relevant building surveyor to refuse the building permit application.

If the appeal is lodged against the relevant building surveyor, either the relevant building surveyor or owner could then include the reporting authority as an ‘interested party’ to the hearing, but the relevant building surveyor must always remain a ‘disinterested party’ throughout the entire building and occupancy permit process.  It is therefore suggested that the design team make application to the reporting authority on behalf of the owner.

'Disinterested party' is a legal term and applies to the role of a relevant building surveyor. It is defined as: 'unbiased by personal interest or advantage, not influenced by selfish motives', so if a relevant building surveyor applies for Regulation 309 consent on behalf of an owner they will have an 'interest' in the decision (consent) and potentially not be unbiased.

The relevant building surveyor must ensure that all the requirements that have supported the application for the Regulation 309 have been complied with when an application for Regulation 1003 is applied for. This will require that the certification of the fire safety systems is carried out by a competent person who must be to the satisfaction of the relevant building surveyor. 

A ‘Statement of Compliance – Design’ from the accredited Fire Safety Engineer and ‘Statement of Compliance – Alternative Solutions’ from the accredited relevant building surveyor must be provided with the application for Regulation 309 Consent submission, confirming that the ‘Alternative Solutions’ subject to the application complies with the Performance Requirements of the Building Code of Australia, and Guidelines.

Outcome

Where a Regulation 309 consent referral is required, an Alternative Solution for the relevant performance requirement must also be included in the Fire Engineering Brief and analysed in the Fire Engineering Report. The completed Fire Engineering Report must be lodged together with a ‘Statement of Compliance – Design’ from the accredited Fire Safety Engineer and ‘Statement of Compliance – Alternative Solution’ from the accredited relevant building surveyor.

The application for reporting authority report or consent must not be made by the relevant building surveyor, or their office or any other organisation or person that has a direct or indirect pecuniary interest in the relevant building surveyor or the organisation for which the relevant building surveyor is part of. The relevant building surveyor can refer the entire application for a building permit to the reporting authority, including the documents listed above, if the owner has not yet made an application for consent. The design team can make application to the reporting authorities on behalf of the owner, not the relevant building surveyor.

A ‘Statement of Compliance – Works’ from the accredited Fire Safety Engineer and from the accredited relevant building surveyor must be lodged with the Regulation 1003 Report submission to the relevant chief officer for which a regulation 309 ‘report’ and ‘consent’ has been issued.
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